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IN CONFIDENCE: EXTRACTS SUBJECT TO LEGAL PRIVILEGE 

ÜPTION ONE: VESTING RADICAL OR NOTIONAL TITLE TO THE FORESHORE AND SEABED SUBJECT 

TO CLAIMS OF COMMON LAW CUSTOMARY TITLE 

19 

20 

21 

22 

23 

Under this option, radieal or notional title eould be vested in the Crown in line 
with the eommon law eoneept of radieal title or it eould be vested jointly in the 
Crown and Mäori as suggested by Te Puni Kõkiri. The effect of radical or 
notional title is that the title holder has a right to regulate the foreshore and 
seabed but it does not neeessarily hoid proprietary interests· akin to fee simple 
uniess customary interests are shown to have lapsed or been extinguished. 

lf radical or notional title was vested in the Crown, it would be subjeet to Mäori 
eustomary interests, if any. The Crown would hoid this title until the resolution 
of Mäori elaims that eustomary title exists in any partieular area of the foreshore 
and seabed. This situation is effeetively a return to immediately-post Ngäti Apa
where the Court of Appeal assumed that the Crown had radieal title in the 

· seabed. Where customary ti.tle is investigated and found to have lapsed or
been extinguished then the Crown's notional ownership becomes absolute
ownership. This approach would be eonsistent with the eommon law in respeet
of dry land in New Zealand prior to the 2004 Act.

The benefit of this option is that it allows for customary title to eo-exist with
Crown ownership. This option has the added benefit of providing Mäori with
their "day in court".

The disadvantages of this option are that it relies heavily on common law
concepts of property interests and it uses a litigation process. Overseas
experience indicates the use of litigation processes to determine customary title
elaims ean be protracted and costly. 1 l am unsure what a court would eonsider
is the content of customary title in the foreshore and seabed, that is, what the
praetieal outeomes of a finding of extant eustomary might be. This could be
problematie for how the replaeement regime eould antieipate or integrate a
suecessful finding into the eomplex legislative environment operating in the
eoastal marine area.

Te Puni Kõkiri has put forward a new eonstruct of radical title where r�dical or
notional title is vested jointly in the Crown and a nationally representative Mäori
entity subject to elaims of eustomary title. This approach requires further
analysis because it fundamentally diverges from the traditional eommon law
concept of radieal title. This option fuses Crown and Mäori interests together in
a new legal construction rather than reeognising the interseetion of a prior
customary interest and the aequisition of a new interest. lt is unclear whether
the initial vesting in Mäori would be based on customary title and if so, how this
vesting could be subject to further claims of customary title.

s9(2)(h) 
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32 

33 

s9(2)(h) 

34 

IN CONFIDENCE: EXTRACTS SUBJECT TO LEGAL· PRIVILEGE 

lt is likely that a transitional regime would be required to implement this option. 
This transitional regime would need to address 'who' held the ownership 
interests and could involve identifying a representative body for Mäori that was 
national or regional or both. As this option changes the status quo, processes 
would need to be put in place to negotiate the interaction of other interests in 
the foreshore and seabed. 

The advantage of this option is that it_ would deliver the aspirations of those 
Mäori groups and individuals who see the foreshore and seabed as always 
having been their absolute property. This option aligns with the Ministerial 
Review Panel's view that prior to Ngäti Apa the whole of the coastal marine 
area to the outer limits of the territorial sea, or to such limits as could be 
customarily controlled, was subject to common law customa title uniess clear 
and lain extin uishment could be shown.2

A disadvantage of this option is that it would be difficult to appropriately balance 
all interests in the foreshore and seabed. lt is likely to be perceived as tipping 
the balance of interests too far in favour of one interest group. There is also the 
disadvantage that a transitional regime will not provide immediate clarity of 
roies and responsibilities in the foreshore and seabed. 

ÜPTION FOUR: TAKiNG A NEW APPROACH TO CLARIFYING ROLES AND RESPONSIBILITIES IN THE 
FORESHORE AND SEABED 

35 

36 

37 

ln the paper considered by the Cabinet on 2 November 2009, l outlined my 
initial thoughts on a new approach to clarifying roies and responsibilities in the 
foreshore and seabed [CAB (09) 655 refers]. Underlying this approach is the 
recognition that the foreshore and seabed is a nationally iconic and important 
resource with interweaving and complex interests. 

The new approach l outlined moves away from the traditional discourse on 
ownership and instead focuses on authority and control. To that extent, it 
diverges from options one - three described above. Instead of identifying an 
owner of the foreshore and seabed, the replacement regime would provide 
detail on roies and responsibilities of all interests in the foreshore and seabed. 
The detail of those roies and responsibilities would be informed by the 
legislative regimes already in place as well as a consideration of the interests 
involved and their nature and extent (including whether they are proprietary or 
non-proprietary). As set out above, these interests inelude recreation and 
conservation interests, customary interests, business and development 
interests and local government interests. 

A move away from an ownership discourse is boid. lt is innovative and reflects 
New Zealand's longstanding history of taking an inclusive approach to the 
management of important resources. This approach also recognises the 
uniqueness of New Zealand. lt has the potential to align with how Mäori 

2 

Päkia kiuta, päkia ki tai pp 146.
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