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This paper is the property of the New Zealand Government. As it includes material for Cabinet or Cabinet Committee purposes
it must be handled with particular care, and in accordance with any security classification or other endorsement assigned to it.
The information in it may be released only by persons having proper authority to do so, and strictly in terms of that authority.

NGAI TAHU: COMMERCIAL ASPECTS: KEY ISSUES

The Cabinet Committee on Strategy and Priorities recommends that Cabinef:

a note that the commercial aspects of the Ngai Tahu claims settlemest\involve:
(- i the provision of $170 million cash by the Crown;
ii a Deferred Selection Process (DSP), providing aihoption for Ngai Tahu to purchase

up to $200 million of property from a pookcomprising Landcorp farms, licensed
Crown forest land, Aoraki forests, commereial properties, landbank properties, and
"agreed parts" of Timberlands West Coast;

iii a Right of First Refusal (RFR) torpiiwchase, at the time of disposal, land currently
owned by the Crown, departments,” CRIs, CHEs, Tertiary Education Institutes
(TEIs), and Landcorp, and assets in the DSP pool that are not taken by Ngai Tahu
under the DSP, and infrequeritly traded assets (Crown’s shares in Dunedin,
Invercargill and Christclutch airports, the Milford airport, Landcorp financial
instruments, and Highbank power station);

b note that several key anid lower order commercial issues remain outstanding between the
' Crown and Ngai Paliw;

( c note that subject to the outstanding issues being resolved, commercial aspects of the
settlement éotld be drafted within 2-3 weeks;

d note-tHat Ngai Tahu is seeking an enhanced RFR that exceeds the Crown negotiators’
mandate based on the content of the Heads of Agreement in four areas:

i restricting the Crown’s capacity to set sale terms and conditions in the market before
offering property to Ngai Tahu;

ii extending a "good faith" undertaking to apply throughout the process for setting a
price rather than just one meeting;

iii reducing the "window" for sales to third parties after Ngai Tahu has rejected a
property on certain terms, from 2 years to 4 months;

iv a veto right for Ngai Tahu over lifting RFR memorials on properties after sale;

35492 115 |



116



117



118



119



120



121



122



123



124



125



126



127



128



129



130



131



132



;-"/f’j_“ IN CONFIDENCE

Document 12
CAB (97) 246
CABINET
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This paper is the property of the New Zealand Government. As it includes material for Cabinet or Cabinet Committee purposes
it must be handled with particular care, and in accordance with any security classification or other endorsement assigned to it.
The information in it may be released only by persons having proper authority to do so, and strictly in terms of that authority.

NGAI TAHU NEGOTIATIONS: DRAFT DEED OF SETTLEMENT:FURTHER
INFORMATION

The Minister in Charge of Treaty of Waitangi Negotiations recommends that Cabinet:

&

note that on 18 December 1996 Cabinet endorsed the Head$of Agreement signed by the
Crown and Te Runanga o Ngai Tahu on 5 October 1996 [€AB (96) M 49/11 refers];

SETTLEMENT PACKAGE

b

note that it is expected that the draft Deed of Settlement will be largely consistent with the
Heads of Agreement;

note that the settlement will be a full¢and“final settlement of all Ngai Tahu’s historical
claims relating to land, water, minerals ‘and other resources;

note that a question has arisen, ovér whether Wai 158 concerning Southland indigenous
forests should be covered by the settlement of Ngai Tahu’s historical claims, or by the
Ministry of Forestry as alcontemporary issue;

note that the Crown‘acknowledgments are unchanged from those agreed to in the Heads
and that the apology is of a form similar to that used in previous settlements with Waikato
and Whakatohea;

note that.at'this stage the details of the following redress have been agreed largely in
accofdaiice with the Heads:

i Deferred Selection Process (DSP);

i Greenstone, Elfin bay and Routeburn high country stations;
ii SILNA claims (Southland Island Landless Natives Act);

iv relativity clause;

COMMERCIAL ASSETS

g

35506

note that Ngai Tahu and the Crown are yet to agree on the "agreed parts of Timberlands
West Coast" which will be included in the settlement;
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f amend the Resource Management Act.

The Settlement legislation will state that the relevant decision making bodies must

have particular regard to the SA when forming an opinion about whether Ngai Tahu
should be notified, consulted or heard on consent applications/appeals. The
Settlement legislation will also require local authorities to note the SAs on regional
plans. However, the Settlement legislation will deliberately not instruct decision
making bodies to consult, notify or hear Ngai Tahu because to do so would fetter
their discretion and require a consequential amendment to the RMA.

Application

It is proposed that the SA will apply to 18 rivers, 18 lakes, 18 wetlands, 9 specifie
sites and five coastal areas.' The specific sites, lakes, rivers and wetlands have
been selected by Ngai Tahu on the basis of their special significance and represent
input from each of Ngai Tahu's 18 runanga.

Ngai Tahu provided the Crown with a draft list of rivers, lakes and wetlands to be
covered by a SA (Annex 2). Ngai Tahu will confirm the list by5\May.

Concerns Expressed by Ministers and Comment

At the meeting of the Cabinet Committee on Strategysand Priorities on Wednesday
16 April, Ministers expressed the following congcergs about the SA.

Weighting: That the SA could give Ngai JFahu unintended weighting in decision
making (both in terms of its own applications for consents and those made by other
parties) under the RMA, and other,legisiation. In particular Ministers were concerned
the SA could give Ngai Tahu a gemiercial advantage over any areas covered.

The settlement legislation will tontain disclaimers to provide, insofar as possible, that
the SA does not give Ngai{Tahu any other rights (including commercial rights)
beyond a right to be natified, heard and consulted. The disclaimers can not
completely eliminatethe risk that SAs will be read up by the courts in future, but they
clearly signal to céusts that the Crown does not intend for SAs to be read up.
Officials are werking on the disclaimers to ensure that they are as comprehensive as
possible (see paragraphs 29-31).

Commereial Leverage - That Ngai Tahu may seek payment from applicants for
resépgte consents affecting the sites in return for co-operation over consent

applications.

There is a risk that Ngai Tahu may use the SA to seek monetary compensation from
developers in return for co-operation over consent applications. However, the SA
does not necessarily provide Ngai Tahu with a greater ability to extract payments
than any other person who is affected by the consent application. The RMA does
not preclude interested parties from obtaining payments in this way.

The key way to ensure that the SA does not provide Ngai Tahu with additional
leverage of this sort is to ensure that it does not give Ngai Tahu's views greater

' Ngai Tahu's special relationship with certain plant, animal and fish species will also be recognised in
statute but the form of statutory recognition will be different to SA's over sites.

146



147



148



149



150



151



152



153



154



155



156



157



158



159



160



161



162



163



164



165



166



167



168



169



e mana recognition (through a variety of instruments like Statutory
Acknowledgements and Deeds of Recognition) and a consultative/advisory role
over a number of specific sites and specified plant and animal species

- seasonal occupation rights adjacent to certain water bodies for the purposes of
customary fishing (nohoanga entitlements)

« right to purchase 10% of certain specified areas of coastal space that are subject to
tendering in future

« increased participation in the management of customary fisheries and a right of first
refusal to buy a portion of Crown quota in certain shellfish should they be entered

into the Quota Management System
o 78 place names to be given joint English/Maori names

o dedicated seat on New Zealand Geographic Board and New Zealand Copsefvation
Authority, and dedicated membership on Conservation Boards within the\Ngai Tahu
claim areas, membership on guardians of southern lakes

« Ngai Tahu input into monitoring of the Resource Management #ct-and review of
heritage protection by the Historic Places Trust

« development of protocols with the Department of Conservation

31. Following feedback from their 18 papatipu runanga Ngai Tah@recently sought a number
of changes to the mahinga kai redress set out in the Heads. "The changes related (o the
nature of the generic redress instruments (e.g. Statutofy Acknowledgements, Deeds of
Recognition, the Statutory Advisor role and Nohoanga enlitlements) and application of
these instruments to additional sites. The Minister in Charge of Trealy of Wailangi
Negotiations, in consultation with the Ministers of Conservation, Environment and
Lands, has agreed to some changes sought'by Ngai Tahu, subject to Cabinet approval.
The agreed changes to mahinga kai gédréss are set out in the attached table (Annex 1).
Other aspects of mahinga kai redress ‘are unchanged from the Heads. Ngai Tahu have
indicated that the changes meet most of their concerns, and will assist them with the

settlement ratification process,

32. The main risk areas to the ‘Crown from the changes are in the amendments to the
nature and applicatioh/of the Statutory Acknowledgements (SAs) and.Deeds of
Recognition (DoRs) ! »The instruments, as drafted in the Heads, already pose some
risks to the Croway there is considerable uncertainty about their precise legal effect.
Applying the jasfroments to cover entire lakes rivers and wellands and increasing the
number of sited increases this uncertainty. Crown Law Office has advised, however,
that theCrlsks are manageable provided that the scope of the instruments is
circum&lyibed and clearly defined, that they do not confer any property rights or
compdércial rights or interfere with existing third party rights, and are expressly limited to

' SAs and DoRs acknowledge the special spiritual, cultural, historical and/or traditional association of
Ngai Tahu to specified sites. The SA may be used by the iwi as leverage and in legal terms may
require decision-makers exercising powers under conservation or resource management legisiation to
give greater weight to Ngai Tahu interests when making decisions in respect of the site to which the
instrument relates. The SA is given expression through settlement legislation and is therefore a public
acknowledgement by the Crown of Ngai Tahu's association to certain sites. It also authorises DoRs

over specific sites,

The DoR is a contract between the administering Crown body (either the Minister of Conservation or
Minister of Lands) and Ngai Tahu which recognises Ngai Tahu's special association with a site and
specifies Ngai Tahu's input into management of that site. This input will be restricted to Crown-owned

land and certain lakes and rivers. % .
170 ()’



171



172



173



Similarly, the final form of the settlement legislation will need to -be approved by
Cabinet.

Ngai Tahu ratification of the Deed / introduction and passage of legislation

49. Ngai Tahu are currently proposing a 211*2 month ratification process, leaving a three
month period for the introduction and passage of the settlement legislation through the
House before Ngai Tahu's annual hui-a-iwi. To achieve this timetable the legislation will
need to be drafted while Ngai Tahu is ratifying the Deed. This will require co-operation
from Parliamentary Counsel. The legislation will also require careful management
through the House, particularly through the Select Committee process.

50. There is a serious risk that Ngai Tahu will not be able to fulfil its part of the commitment
to have the legislation before the House with a view to having it passed before /the
annual hui-a-tau. It may well be that due to the demands of the ratificatiop~ptaocess
Ngai Tahu will not be able to commit the time required to the drafting of the lggislation.

Financial Implications

51. There are no financial implications arising directly from this submissien. Any settlement
with Ngai Tahu will be charged to Vote: Treaty Negotiations:JNon-Departmental Other
Expense, multi year appropriation, “Historical Treaty of \aitahgi Settlements”. The
multi year appropriation allows the Government to commit*expenditure up to five years.
The appropriation 1935/96 - 1999/00 is $496 million.

Legislative Implications

52. There are no legislative implications arisindg directly from this submission. However, a
Deed of Settlement will be conditionalonithe passage of legislation.

Consultation

53. Land Information New Zegdland has asked that its comments on the paper be
reproduced in their entirety. Their comments are as follows:

Land Information hasthad less than an hour to provide comment on he final paper.

The changes, (b,the redress package include an increase from 36 to 54 mahinga kai sites for
which SA&.and or DoRs will be required, and an increase in the number of nohoanga siles
from 64~0.2 maximum of 72, This extension of the scope of the Heads of Agreement will
entajl~a‘significant increase in the work required to be undertaken by Land Information NZ
ovénan extremely limited period of time. Of particular concern is that until Ngai Tahu has
€amipleted and notified its selection of sites, we are not even in a position to assess whether
it will in fact be possible to complete the work within the proposed timelines, notwithstanding
strenuous efforts. It is already evident that it will not be possible o complete the SAs and
DoRs by the 18 April when the draft Deed of Settlement is due to be completed.

Land Information NZ is also concerned that its obligations {o produce SAs and DoRs for the
increased number of mahinga kai sites, together with general issue of managing Ngai Tahu's
expectations in the regard, has already significantly increased the level of risk to the Crown.
The risk to the Crown will further escalate if the negotiations relating to the SAs and
particularly all of the DoRs are not completed prior to settiement.

Land Information NZ notes the following additional points:

« not all rivers and lakes are Crown-owned., Moreover, even where there is Crown ownership
of a riverbed, it may related only to part of that riverbed. The Deeds of Recognition will need
to reflect the fact that the Crown can only offer kaitiaki or manawhenua recognition in respecl
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Chair, Cabinet Committee on Strategy

and Priorities
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Prime Minister <. Mmgl@f{ '
Deputy Prime Minister

Treasurer

Minister of Finance

Minister of Revenue

Minister.of State Services

Minister of Justice

Minister in Charge ‘of Treaty of Waitangi
Negotiations.

Minister of Maori Affairs
Attorney-General

Minister for the Environment

Minister of Lands

Minister of Commerce

Minister of Labour

Minister of Social Welfare

Minister of Women’s Affairs

Minister of Conservation

Minister of Youth Affairs

Secretary, CSP

REPORT OF THE CABINET COMMITTEE ON STRATEGY AND PRIORITIES:
WEEK ENDED 18 APRIL 1997

Reference: CAB (97} 215

At the meeting on 21 April 1997 Cabinet made the following decisions on the work of the
Cabinet Committee on Strategy and Priorities for the week ended 18 April 1997.

“abinet decision

CSP (97) M 10

Ngai Tahu Negotiations: Draft Deed of Separate minute; see

Settlement

CAB (97) M 14/4

35359
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CABINET COMMITTEE ON | CSP (97) M 10
STRATEGY AND

PRIORITIES Copy No: 255

This paper is the property of the New Zealand Government. As it includes material for Cabinet or Cabinet Committee purposes -
it must be handled with particular care, and in accordance with any securily classification or other endorsement assigned to it.
The information in it may be released only by persons having proper authority to do so, and strictly in terms of that authority.

MINUTES of a meeting of the Committee held on Wednesday, 16 April 1997 at 9.30am

N
= L rrarey bt

(\‘ .. )L'l“'"““"-’-'u.{{/' -
% "p ESE@-: \( g

RECEVED

Rt Hon James Bolger (Chair) \% Ches ¥
Hon Winston Peters

Hon Jenny Shipley (part of item) % QC}C&\Q’
Hon Douglas Graham

Hon Tau Henare

Hon Simon Upton

Hon John Delamere

@u?u%-
NG MINISTERI §

Hon John Luxton
Hon Roger Sowry (part of item)
Hon Dr Nick Smith

IN ATTENDANCE: Officials from Department of the Prime Minister and Cabinet
Treasury
State Services Commission
Office of Treaty Settlements
Te Puni Kokiri
Office of the Deputy Prime Minister
Office of the Minister of Finance

NGAI TAHU NEGOTIATIONS: DRA¥T DEED OF SETTLEMENT

Reference: CSP (97) 54

The Committee:

a referred the submission under CSP (97) 54 to Cabinet for consideration on 21 April 1997;

b invited the Minister in Charge of Treaty of Waitangi Negotiations to review the
recommendations in the light of the discussion at the meeting, including the timetable and

proposed amendments to recommendations (d) and (I) of the submission under CSP (97) 54,
and to submit an amended set of recommendations to Cabinet.

<
o\
Sve Sharp
Secretary COPIES TO: [see over]
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COPIES TO:

Cabinet Committee on Strategy and Priorities
Chief Executive, PM&C

Miriama Evans [PM&C]
Secretary to the Treasury

John Wilson [Treasury]
State Services Commissioner
Secretary for Justice

Matthew Palmer [Minister of Justice]
Director, Office of Treaty Seftlements
Chief Executive, Te Puni Kokiri

John Tamahori [TPK]
Solicitor-General
Secretary for the Environment
Minister of Lands

Chief Executive, LINZ
Minister of Conservation

Director-General of Conservation
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CABINET COMMITTEE ON | CSP (97) M 9/7
STRATEGY AND
PRIORITIES

Copy No: 2%

This paper is the property of the New Zealand Government. As it includes material for Cabinet or Cabinet Cornmittee purpcses
it must be handled with particular care, and in accordance with any security classification or other endorsement assigned o it.
The information in it may be released only by persons having proper authority to do so, and strictly in terms of that authority.

MINUTES of a meeting of the Committee held on Tuesday, 8 April 1997 at 530pm

{ Rt Hon James Bolger (Chair) & Clenr I

) Hon Winston Peters é; QOC},AQJ
Hon Jenny Shipley <
Hon Douglas Graham ? Dersen

Hon Tau Henare

Dr Hon Lockwood Smith
Hon Bill English

Hon John Delamere

Hon Roger Sotwry
Hon Neil Kirton

IN ATTENDANCE: Officials from Department of the Prime Minister and Cabinet
Treasury
State Services Commission
Office of Treaty Settlements
Office of the Deputy Prime Minister
Office of the Minister of Finance

NGAI TAHU NEGOTIATIONS: DRAFT DEED OF SETTLEMENT
Reference: CSP (97) 54

The . Committee deferred consideration of the submission under CSP (97) 54 until the next CSP
meeting on 16 April 1997.

N
G\JM

Sue Sharp
Secretary

COPIES TO: [see over]
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COPIES TO:

Cabinet Committee on Strategy and Priorities

Chief Executive, PM&C
Miriama Evans [PM&C]
Secretary to the Treasury
John Wilson [Treasury]
State Services Commissioner
Secretary for Justice
Matthew Palmer [Minister of Justice]
Director, Office of Treaty Settlements
Chief Executive, Te Puni Kokiri
John Tamahori [TPK]
Solicitor-General
Secretary for the Environment
Minister of Lands
Chief Executive, LINZ
Minister of Conservation
Director-General of Conservation
Monitoring System
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This paper is the property of the New Zealand Government. As it includes material for Cabinet or Cabinet Committee purposes
it must be handied with particular care, and in accordance with any security classification or other endorsement assigned fo it.
The information in it may be released only by persons having proper authority to do so. and strictly in terms of that authority.

Title NGAI TAHU NEGOTIATIONS: DRAFT DEED OF SETTLEMENT

Purpose The paper proposes a process and a timetable for negotiating-a Deed of
Settlement with Ngai Tahu.

Previous The background to the negotiations to date is sébout in paragraphs 7 to 11 of

Consideration the submission. On 15 April 1996 Cabinet agreed that the Crown should
recommence negotiations with Ngai Tahufor a comprehensive settlement of all
of their historical Treaty claims within ‘a fotal redress package [CAB (96) M
13/4A(2) refers].

On 18 December 1996 Cabinet endorsed the Heads of Agreement signed by the
Crown and Ngai Tahu [CAB (96) M 49/11 refers].

Sammary While the bulk of the séttlement has been agreed between the Crown and Ngai
Tahu, some issues are outstanding and further issues are likely to arise, This
paper provides Ministers with an overview of what the Ngai Tahu settlement
will look like.The final Deed will need to be approved by Cabinet before it is
signed by the Crown. Similarly, the final form of the settlement legislation will
need‘to.be approved by Cabinet.

T move from the Heads of a Deed of Settlement the Crown and Ngai Tahu
must agree details of all redress and how that redress will be provided.

The Deed of Settlement will have the following 11 sections seiting out redress
and the process for delivering this redress:

Definitions and Interpretation % ( ,\Qf K
Crown acknowledgements and apology 6 2 OC)/-\Q_,

Transfer of assets

High Country stations

Mahinga Kai
Ancillary claims
SILNA (Sohth Island Landless Natives Act)

Specific sites

Qaafaafdaaaa

Relativity mechanism

[
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Baseline
Implications

Legislative
Implications
Timing Issues

Announcement

Consultation

a Ngai Tahu’s acknowledgements
a Conditions and legislation

The paper addresses each of the above topics separately.

An Executive Summary is provided on pages | and 2 of the paper.
No implications arising from this submission.

Settlement legislation is proposed to be introduced on 22 July and passed by 31
October 1997.

A proposed timetable is set out in paragraphs 13 and 14,

Not applicable.

Treasury, Crown Law Office, Department of the Prime Minister and Cabinet,
Department of Conservation, Land Information New Zealand, Ministry for the
Environment.

The Minister in Charge of Treaty of Waitangi Negotiations recommends that the Committee:

a note that on 18 December 1996 Cabinet endorsed the Heads of Agreement sighed by the Crown
and Te Runanga o Ngai Tahu on 5 October 1996 [CAB (96) M 49/11 refers];

TIMETABLE AND PROCESS

b note that it is proposed to follow the key steps and timetable outlined below to conclude the
Ngai Tahu settlement: l

18 April 1997

draft Deed of Settlement complete

.......

21 April

draft Deed of Settlement agreed {o by Crown and Ngai Tahu
principals

....................

25/ April - 5 July

Ngai Tahu ratification of settlement

Deed signed

.............

Crown and Ngai Tahu to confirm legislation

31 January 1999

settlement implementation complete

SETTLEMENT PACKAGE

c note that it is expected that the draft Deed of Settlement will be largely consistent with the
Heads of Agreement;

34883
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note that the settlement will be a full and final settlement of all Ngai Tahu’s historical
claims relating to land, water, minerals and other resources;

note that a question has arisen over whether Wai 158 concerning Southland indigenous
forests should be covered by the settlement of Ngai Tahu’s historical claims, or by the
Ministry of Forestry as a contemporary issue;

note that the Crown acknowledgments are unchanged from that agreed to in the Heads and
that the apology is of a form similar to that used in previous settlements with Waikato and
Whakatohea;

note that at this stage the details of the foilowing redress have been agreed largely in
accordance with the Heads:

i Deferred Selection Process (DSP);
ii Greenstone, Elfin bay and Routeburn high country stations;
iii SILNA claims (Southland Island Landless Natives Act);

iv relativity clause;

COMMERCIAL ASSETS

h

note that Ngai Tahu and the Crown are yet to agree on the "agreed parts of Timberlands
West Coast" which will be included in the seitlement;

note that Ngai Tahu has raised issues in-respect of the Right of First Refusal (RFR) which
contradict the principles of the Heads, but that officials are continuing discussions with
Ngai Tahu to establish the process.of RFR without moving substantially beyond the
principles established by the Heads;

MAHINGA KAI

34883

note that Ngai Tahu and the Crown are yet to agree on the "agreed parts of Timberlands
West Coast" whi¢h 'will be included in the Deferred Selection process;

note that the key departures from the Heads are in mahinga kai redress (see Annex 1) and
were agreed to by the Minister in Charge of Treaty of Waitangi Negotiations in
consultation with the Ministers of Conservation, Environment and Lands, subject to
Cabinet approval;

agree to the extended mahinga kai redress set out in Annex 1 to this paper;

note that there is a substantial amount of work left to identify the specific mahinga kai
sites, but that the complete Deed of Settlement will contain all this information and will
need to be ratified by Cabinet;

note that there is a fundamental difference between the Crown and Ngai Tahu over

whether the Minister of Conservation should retain the discretion for triggering the
tendering process which will result in Ngai Tahu receiving 10% of tendered coastal space;
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ANCILLARY CLAIMS

0 note that for the anciilary claims there will be some variation from the Heads of
Agreement as far as specific sites are concerned, but that the revised redress does not raise
any new policy or financial issues for the Crown;

SPECIFIC SITES

p note that redress proposals for Rarotoka, Whenua Hou, Crown Titi Islands and the Arahura
Valley have been agreed consistent with the Heads of Agreement but that drafting has been
contentious in respect of the purposes of the reserves covering the Crown Titi Islands and
the Arahura Valley;

NGAl TAHU ACKNOWLEDGEMENTS

q note that the majority of the acknowledgements to be made by Ngai Tahu have been
agreed consistent with the Heads of Agreement, but that Ngai Tahu has reservations about
acknowledging the settlement as fair;

SETTLEMENT LEGISLATION

r note that the Deed of Settlement will be conditional on legislation being passed by a
majority of the House satisfactory to the Crown and.that\a similar provision was contained
in the Waikato settlement;

s note that the settlement legistation will not come into force unless Ngai Tahu have
provided a statement in writing to the Crown that the legislation is acceptable as enacted.
The Crown will request prior to introduction of the Bill that Ngai Tahu confirm in writing
that if the Bill is enacted in the form.introduced, then the legislation is acceptable and Ngai
Tahu may not withhold their consent; :

t note that as negotiations ac¢elerate officials will need to seek regular direction from
Ministers and ministerial invelvement in the negotiations;

AUTHORITY TO ACT

u confirm Cabinet’s previous authorisation of the Minister in Charge of Treaty of Waitangi
Negotiations to determine, in consultation with the Prime Minister and Minister of Finance,
matters within the parameters agreed by Cabinet which may arise in the context of
negotiations [CAB (96) M 19/22 refers};

v agree that other Ministers also be consulted by the Minister in Charge of Treaty of
Waitangi Negotiations as required;

LAND INFORMATION NEW ZEALAND RECOMMENDATIONS

w note that extending the scope of the Deed of Settlement beyond what has been provided in
the Heads of Agreement has exposed the Crown to additional risk especially in terms of
the tight timeframes for negotiation and completion of documentation of Statutory
Acknowledgements and Deeds of Recognition; and
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X agree that the Minister of Lands be added to the group of Ministers in paragraph (u)
above.

(Signed) Martin A Bell
COPIES TO:

Cabinet Committee on Strategy and Priorities
Chief Executive, PM&C

Miriama Evans [PM&C]
Secretary to the Treasury

John Wilson [Treasury]
State Services Commissioner
Secretary for Justice

Matthew Palmer [Minister of Justice]
Director, Office of Treaty Settlements
Chief Executive, Te Puni Kokiri

John Tamahori {TPK]
Solicitor-General
Secretary for the Environment
Minister of Lands

Chief Executive, LINZ
Minister of Conservation

Director-General of Conservation
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Office of the

Minister in Charge of Treaty of Waitangi
Negotiations

Te Tari o Te

Minita Nona te Mana Whakarite Take e pa ana ki
'Te Tiriti o Waitangi

~ 3 APR 1397

Martin Bell
Cabinet Office
PARLIAMENT BUILDINGS

Dear Mr Bell

Please accept the aftached submission “Ngai Tahu negotiations: Draft Deed of
Setttlement” for consideration by the Cabinet Strategy-and Priorities Committee on 8
April 1997.

The submission sets out the proposed Ngai Tahu setttement for Cabinet
consideration. Due to the complexity and significance of the issues involved in the
settlement it has not been possible to-complete the paper within the 10 page limit.
Many agencies and departments are affected by this critical paper and have
expressly asked that their views be. fully reported and that the full implications of the
settiement be speit out. 1 have agreed that the significance of the subject warrants
such comprehensive treatment and accordingly ask that the 10 page limit be waived
in this case.

Youfrs sincerely

g

-

Douglas Graham
Minister in Charge of Treaty of Waitangi Negotiations

Parliament Buildings, Wellington, New Zealand Telephone: 64 4 471 9950 Facsimile: 64 4 471 2922
Whare Paremata, Te Whanga-nui-a-Tara, Aotearoa. Wiyerp 64 4 471 9950 Waea whakaahua: 64 4 471 2922




Office of the Minister in Charge of Treaty of Waitangi Negotiations

Chair
Cabinet Strategy and Priorities Committee

Ngai Tahu negotiations: Draft Deed of Settlement

Executive Summary

1. This paper:

i. seeks approval from Ministers to the process and timetable for negotiating a Deed
of Settlement with Ngai Tahu for the full and final settlement of Ngai Tahu's
historical claims

ii. sets out the redress contained in a draft Deed of Settlement and where that redress
will vary materially from that agreed in the Heads of Agreement signed by the
Crown and Ngai Tahu on 5 October 1996

iii. enables Ministers to review the key issues which will need to be agreed to finalise a
- Deed of Settlement with Ngai Tahu

2. While the bulk of the settlement has been agreed between the Crown and Ngai Tahu,
some issues are outstanding and further/issues are likely to arise due to the dynamic
and iterative nature of the negotiation process. This paper provides Ministers with an
overview of what the Ngai Tahu settlement will look like. As negotiations accelerate
over the final aspects of the settlement it is proposed that a small group of Ministers
provide directions on agreeing.adraft Deed of Settlement, within parameters decided by
Cabinet. The final Deed will heed to be approved by Cabinet before it is signed by the
Crown. Similarly, the final form of the settlement legislation will need to be approved by
Cabinet.

3. To move from the'Heads to a Deed of Settlement the Crown and Ngai Tahu must agree
details of all redress and how that redress will be provided. Officials have been working
with Ngai Tahu since the signing of the Heads to complete a draft Deed of Settlement.
Once a Deed has been drafted and agreed (18 April) Ngai Tahu will carry out a
ratification” process amongst their beneficiaries (completed by 5 July). Foliowing
execution of the Deed the settlement will be conditional on legislation (introduced 22
July; passed 31 October). This tight timetable is being driven by Ngai Tahu's desire to
have the settlement concluded before their annual hui-a-tau set down for 21-23
November 1997. The process and timetable for concluding a settlement is discussed
further below (see paragraphs 14-15 and 48-50).

4. The draft Deed of Settlement is being negotiated largely within the parameters of the
Heads of Agreement. The significant departures from the Heads have been made in
the nature and extent of the redress package covering claims to mahinga kai. The
Minister in Charge of Treaty of Waitangi Negotiations, in consultation with the Ministers
of Conservation, Environment and Lands has agreed to the revised redress (see Annex
1), subject to Cabinet approval. In addition the Crown has made some compromises in
the commercial assets area, for instance “certain Landcorp farms” as described in the
Heads has become all Landcorp farms. In addition Ngai Tahu will have the opportunity
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to purchase stock and plant from Landcorp. Other examples of movement from the
Heads are changing the specific properties being used to settle the ancillary claims.

These changes have not fundamentally changed the nature or extent of the ancillary

claims redress,

There are some key outstanding issues still to be agreed between the Crown and Ngai
Tahu. Specifically:

* Right of First Refusal - the Crown and Ngai Tahu are still working to agree the
process by which the RFR will be implemented

» Timberlands West Coast - the Crown and Ngai Tahu are yet to agree the parts of
Timberlands West Coast that will be included in the settiement

» Coastal Tendering - there is a disagreement between the Crown and Ngai-Tahu on
what will trigger Ngai Tahu's allocation of 10% of tendered coastal space

Coalition Agreement

6. This submission and the proposed Ngai Tahu settlement is consistent with the Coalition
Agreement, particularly in setting a further useful benchmark for the Treaty claims
settlement process.

Background

7. February 1991 The Waitangi Tribunal report on the Ngai Tahu claim (Wai 27) was
released and negotiations with the Crown commenced in May 1991,

8. October 1994 The Crown agreed to maké an on account settlement offer to Ngai Tahu
as a gesture of good faith and a recognition of three years of negotiations which at
times had been difficult and tense. Ngai Tahu rejected the offer as inadequate and
disadvantageous to their wider interests. Negotiations subsequently lapsed.

9. July 1995 Ngai Tahu took asseries of proceedings against the Crown seeking redress of
their claim through the courts and the Waitangi Tribunal.

10. Late 1995 to May 1996 there were five informal meetings between the Prime Minister
and Sir Tipene O'Regan to explore the possibility of the Crown and Ngai Tahu
recommencing formal negotiations

1. June 1996 Cabinet:

confirmed that the total redress quantum was to be $170 million (in 1996 dollars) and
that.the Crown should recommence negotiations with Ngai Tahu for a comprehensive
seftlement of all of their historical Treaty claims within the parameters agreed by
Cabinet [CAB (96) M13/4A(2) refers]

authorised the Minister in Charge of Treaty of Waitangi Negotiations to determine, in
consultation with the Prime Minister and Minister of Finance, matters within the
parameters agreed by Cabinet which may arise in the context of negotiations. [CAB (96)
M 19721 refers}5 October 1996 the Minister in Charge of Treaty of Waitangi
Negotiations signed, on behalf of the Crown, a Heads of Agreement with Ngai Tahu.

The Ngai Tahu Settlement

12. The Crown has a strategic interest in finalising the settlement proposed in the Ngai

Tahu Heads of Agreement. The Ngai Tahu claim is one of the largest, most complex
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and significant Treaty claims and has a high political profile. 1t involves a number of
publicly controversial issues particularly concerning the conservation estate and natural
resources. The settlement will provide:

« further confirmation of the Crown's settlement framework, including establishing a
robust benchmark for settlement quantums and an approach to aboriginal title

e evidence to both claimants and the wider public that the claims settlement process
can continue to achieve settlements

+ a significant comprehensive settlement, particularly in redressing grievances
covering natural resources and the conservation estate

+ certainty for the Crown in managing its assets in the Ngai Tahu claim area,
particularly by ensuring discontinuance of the raft of proceedings brought by Ngai
Tahu against the Crown

Process and Timetable

13.

14.

The Heads of Agreement sets out the terms of a proposed full and-final settlement with
Ngai Tahu of all its historical Treaty claims relating to land, water, minerals and other
resources in its rohe. The Heads is an agreement-in-principle‘and is not legally binding,
but contains commitments from both parties to negotiate and agree on a legally binding
Deed of Settlement. The Heads has a finite life of six months, On 27 March 1997 the
Crown and Ngai Tahu negotiating teams agreed to-extend the lifetime of the Heads
beyond 6 April 1997. The parties are currently working to conclude the settiement on
the basis of the steps and timetable outlined below. Ministers should be aware that
discussions between the Crown and Ngai Tahu are continuing on the timing of the Deed
being signed and the settlement legislation_being introduced. The timetable should
therefore be viewed as indicative.

Date Task

18 April 1997 draft Deed of Settlement complete

21 April draft Deed of Settlement agreed to by Crown and Ngai Tahu
principals

25 April - 5 July Ngai Tahu ratification of settlement

18 June or 16July Deed signed

22 July settlement legislation introduced to the House

31 October legislation passed

10 November 1997 Crown and Ngai Tahu to confirm legislation

31 January 1999 settlement implementation compiete

The timetable is very ambitious and there is a risk that it will not be met. The timetable
is being driven by Ngai Tahu's desire to have the seftlement concluded before their
annual hui-a-tau set down for 21-23 November 1997. While it is in the Crown's
interests to conclude a settlement as soon as possible, it is fair to say that the time
pressures will weigh most heavily on Ngai Tahu. This should inform the Crown’s
judgement as final issues are being negotiated. |t may be preferable from the Crown’s
point of view to let the timetable slip allowing a mutually agreeable solution to be
reached, rather than making significant concessions in order to agree the Deed of
Settlement.
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15.

Ngai Tahu will ratify the draft Deed of Settlement through a series of regional hui, a
postal ballot and a meeting of Te Runanga o Ngai Tahu. If accepted, the draft Deed will
become the final Deed. Parliamentary Counsel is being kept informed of progress in
drafting the Deed to minimise the time between the Deed being signed and the
legislation being introduced. Ultimately whether the legislation is introduced by 22 July
will depend on Parliamentary Counsel. The settlement is conditional on the legistation
being passed by a majority of the House satisfactory to the Crown. There was a similar
provision to this effect in the Waikato settlement. There will also be a provision
requiring confirmation from Ngai Tahu that the legislation is acceptable (see paragraph
47). There will be an implementation period of 15 months after the legistation is passed
to deliver the redress. The implementation period is as short as possible and assets.will
be managed to avoid value loss. The settlement will also establish ongoing Crown
commitments, for example the Right of First Refusal and consultation and management
rights/obligations arising out of mahinga kai redress.

Shape of the settlement

16.

17.

The Deed of Settlement will have the following 11 sections setting out redress and the
process for delivering this redress:

Definitions and interpretation

Crown acknowledgments and apology

Transfer of assets

High Country stations

Mahinga Kai

1

2

3

4

5

6 Ancillary Claims
7  SILNA (South Island Landless Natives Act)

8 Specific sites

9 Relativity Mechanism

10 Ngai Tahu’s acknowledgements

11 Conditions andlegislation

Below is a broad description of the content of each section of the Deed and a brief

commentary on where redress differs materially from that agreed to in the Heads or
significantiissues are still outstanding.

Definitions-and Interpretations

18.

19.

The key element of this section is the "Meaning of Ngai Tahu claims” which defines the
claims covered by the settlement.

A question has arisen over the Ngai Tahu settlement covering Wai 158 a claim
concerning Southland indigenous forests.  Essentially the question is whether
grievances occurring as a result of a 1990 Crown policy banning the export of
indigenous forest woodchips should be covered by the seftlement of Ngai Tahu's
historical claims, or by the Ministry of Forestry as a contemporary issue. Officials are
currently working to form a view on this issue.
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Crown acknowledgments and apology

20. The Crown acknowledgments or preamble is a series of recitals setting out the events

21.

leading to breaches of the Treaty and Ngai Tahu's attempts to resolve its grievances.
The function of the apology is for the Crown to apologise for its actions and the
grievances which resulted. The preamble was included in the Heads and follows a
whaikorero format, with a karakia to begin and a waiata to finish.

The Crown acknowledgments/preamble is unchanged from that agreed fo in the Heads.
The apology is of a form similar to that used in previous settlements with Waikato and
Whakatohea.

Transfer of assets

22.

23.

24.

25.

26.

Under the Deferred Selection Process (DSP) Ngai Tahu will be able to select up-to $200
million of commercial assets from an agreed schedule {$170 transferred from the Crown
and $30 of Ngai Tahu's own money). The DSP will cover three categories of assets:

» commercial properties : the Ngai Tahu landbank, 19 specified properties and
Landcorp Permatron propetrties

« forestry assets : Aoraki forests, Crown forest licensed lands-and “agreed parts” of
Timberlands West Coast

o Landcorp farms : all 53 Landcorp farms in the Ngai Taht rohe

There will be separate provisions in the Deed for the.valuation, selection and transfer of
each of these categories of assets.

At this stage the details of the DSP have-béen agreed largely in accordance with the
Heads. Concessions agreed fo by the.Crown include:

» Ngai Tahu being able to select the Aoraki forest at a smaller base unit than individual
forests (Crown Forest Licences-may also have to be split into a smaller unit than
individual licences)

s a revaluation process to take account of value lost from or added to properties after
values are agreed and before the properties are selected and transferred

A key outstanding issue is that Ngai Tahu and the Crown are yet to agree on the
“agreed parts of Timberlands West Coast” which will be included in the settfement. The
Crown’s current offer is all freehold land purchased by Timberlands West Coast (TWC)
since it was established (totalling 3510 ha); 2325 ha of exotic forest (trees only} and
2000 ha'ettover indigenous forest. The Crown’s offer is conditioned by the existence of
the West Coast Accord and the overall viability of TWC. If a greater proportion of
Timberland’s assets were to be made available under the “agreed parts” the company's
ongoing viability would be marginal. Ngai Tahu considers that all TWC assets should
be considered available, that TWC's viability is of no concern to Ngai Tahu, and that the
Crown could contract out of its obligations under the West Coast Accord.

The settlement includes a Right of First Refusal (RFR) over land owned by a range of
Crown agencies. The Heads stated that the RFR would be the same as the Waikato
RFR, but with an additional requirement for the Crown to convene a meeting fo
negotiate sale terms in good faith, and will also include anti-avoidance provisions.
There will also be a similar RFR over six less frequently traded assets, including
Highbank power station and the Crown'’s shareholding in three airports.

This is one area in the Transfer of assets section that Ngai Tahu is fooking to extend
beyond the Heads. Specifically Ngai Tahu is seeking that the:
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» Crown cannot set a price in the market place before offering a property to Ngai Tahu
under the RFR

» 2 year window during which a vendor agency can sell properties to third parties after
Ngai Tahu has declined to purchase a property under the RFR be reduced to 4
months

e requirement fo hold a meeting to negotiate in good faith be redefined. Ngai Tahu
want the requirement fo negotiate in good faith to apply to the month period they
have to consider a Crown offer under the RFR

* RFR notation on property titles should be lifted only once Ngai Tahu notifies the
Director-General LINZ that the Crown has fulfilted its obligations

27. In the Crown’s view the issues raised by Ngai Tahu confradict the principles.of the
Heads. Discussions are continuing with Ngai Tahu to establish the process by which
the RFR is to be implemented. It is envisaged thaf a process can be agreed that will
address Ngai Tahu's concerns without requiring the significant policy.changes initially
sought by Ngai Tahu (above builet points). These discussions have included LINZ (the
agency with statutory responsibility for the RFR). Good progress has been made and
officials consider that agreement can be reached on the detail of the process without
moving substantially beyond the principles established by the Heads. There may be a
need to involve Ministers if agreement cannot be reached. The RFR is a significant
aspect of the seltlement to both parties. Careful consideration will need to be given to
any agreements reached on this issue because of the potential for financial value
transfer from the Crown to Ngai Tahu and for_ecenomic costs to be imposed on the
process for selling Crown assets if Ngai Tahu's proposals are adopted.

High Country stations (Greénstone, Routeburn; Elfin Bay)

28. The majority of the three high country stations will be transferred to Ngai Tahu with an
immediate leaseback in perpetuity at a peppercorn rental to the Minister of
Conservation. Ngai Tahu will receive freehold title to the floors of the valleys (about
10% of the total property) subject to covenants to safeguard public and conservation
interests, Ngai Tahu will also have a grazing licence over the Mararoa Valley flats and
Home Hill in the Caples, Valley for a maximum of 9 years subject to 3-yearly tenure
review of ecological sustainability by the Minister of Conservation. High altitude
retirement areas will be vested in Ngai Tahu and immediately gifted back to the Crown.

29. There is no change from the proposal agreed to in the Heads.

Mahinga kai /natural resources

30. The Heads includes redress for Ngai Tahu's claims to mahinga kai (traditional food
sources) and a number of sites of spiritual, historical and cultural significance. The
redress covers Ngai Tahu's claims to certain Crown-owned land, rivers, lakebeds
wetlands, customary fisheries, and other natural resources. A range of instruments
have been developed to address Ngai Tahu's interests, Some are designed to
recognise Ngai Tahu's special relationship with sites through either statutory or non
statutory means. Others provide Ngai Tahu with certain use rights, greater
management input and in a small number of cases title to sites of particular
significance. The cost of this redress (including any land transferred to Ngai Tahu) wili
not be offset against the settlement guantum. Specific redress for mahinga kai
includes:

« ownership rights and title to up to 13 specific sites (including three lakebeds)
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31.

32.

e mana recognition (through a wvariety of instruments like Statutory
Acknowledgements and Deeds of Recognition) and a consultative/advisory role
over a number of specific sites and specified plant and animal species

» seasonal occupation rights adjacent to certain water bodies for the purposes of
customary fishing (nohoanga entitlements)

« right to purchase 10% of certain specified areas of coastal space that are subject to
tendering in future

« increased participation in the management of customary fisheries and a right of first
refusal to buy a portion of Crown quota in certain shellfish should they be entered
into the Quota Management System

o 78 place names to be given joint English/Maori names

 dedicated seat on New Zealand Geographic Board and New Zealand Conservation
Authority, and dedicated membership on Conservation Boards within.the Ngai Tahu
claim areas, membership on guardians of southern lakes

 Ngai Tahu input into monitoring of the Resource Management Act and review of
heritage protection by the Historic Places Trust

« development of protocols with the Department of Conservation

Following feedback from their 18 papatipu runanga Ngai Tahu recently sought a number
of changes to the mahinga Kkai redress sel out in the Heads. The changes related to the
nature of the generic redress instruments (e.g. Statutory Acknowledgements, Deeds of
Recognition, the Statutory Advisor role and Noheanga entitlements) and application of
these instruments to additional sites. The Minister in Charge of Trealy of Waitangi
Negotiations, in consultation with the Ministers of Conservation, Environment and
Lands, has agreed to some changes:sotght by Ngai Tahu, subject to Cabinet approval.
The agreed changes to mahinga kai redress are set out in the attached table (Annex 1).
Other aspects of mahinga kai redress are unchanged from the Heads. Ngai Tahu have
indicated that the changes meet most of their concerns, and will assist them with the
settlement ratification process.

The main risk areas.to the Crown from the changes are in the amendments to the
nature and application of the Statutory Acknowledgements (SAs) and Deeds of
Recognition (DoRSs), " The instruments, as drafted in the Heads, already pose some
risks to the Crown; there is considerable uncertainty about their precise legal effect.
Applying the instruments to cover entire lakes rivers and wetlands and increasing the
number of sites increases this uncertainty. Crown Law Office has advised, however,
that the risks are manageable provided that the scope of the instruments is
circumscribed and clearly defined, that they do not confer any property rights or
commercial rights or interfere with existing third party rights, and are expressly fimited to

' 8As and DoRs acknowledge the special spiritual, cultural, historical and/or traditional association of
Ngal Tahu to specified sites. The SA may be used by the iwi as leverage and in legal terms may
require decision-makers exercising powers under conservation or resource management legisiation to
give greater weight to Ngai Tahu interests when making decisions in respect of the site o which the
instrument relates, The SA is given expression through settlement legislation and is therefore a public
acknowledgement by the Crown of Ngai Tahu's association to certain sites. It also authorises DoRs
over specific sites.

The DoR is a contract between the administering Crown body (either the Minister of Conservation or
Minister of Lands) and Ngai Tahu which recognises Ngai Tahu's special association with a site and
specifies Ngai Tahu's input into management of that site. This input will be restricted to Crown-owned
land and certain lakes and rivers,
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specified sections in the Resource Management Act and Historic Places Act. Current
drafting reflects these limits. The Crown and Ngai Tahu are working to identify all sites
subject to the instruments. Additional certainty will be gained by finalising the Deeds of
Recognition before the Deed of Settlement is signed.

33. It is envisaged that most mahinga kai Deed drafting will be completed by the end of
Aprif 1997.  Generic instruments (e.g. Statutory Acknowledgements, Deeds of
Recognition and Topuni reserves), Department of Conservation protocols and a number
of site definitions will not be completed within this timeframe, but will be finalised for
inclusion in the Deed when it is signed.

34. The Department of Conservation and Land Information New Zealand are devoling
considerable time and resources to the mahinga kai aspect of the settlement. [t may be
difficult to complete alf work on mahinga kai redress within the timeframe-outlined
above. The focus of the work will involve site identification, establishing the legal
definition of sites and setting out the nature of Ngai Tahu's relationship” with the site.
Until all sites are identified by Ngai Tahu, officials will be unable to provide any specifics
about the location of the sites.

35. Issues of coastal tendering have proved to be difficult, particularly-as the Crown is yet to
consider generically how the coastal tendering policy is to be implemented. The Crown
and Ngai Tahu are continuing discussions on coastal tendering but it is unlikely that
agreement will be reached. The fundamental difference between the Crown and Ngai
Tahu is what triggers the Order-in-Council, which‘in-the Heads of Agreement is the
trigger for Ngai Tahu receiving 10% of the\tendered coastal space. The Crown
considers that the trigger should be retained at the discretion of the Minister of
Conservation, Ngai Tahu consider the trigger should be a more automatic process
refating to some other event. To give Ngai Tahu control over the trigger would be a
fundamental change to the coastal tendering provisions of the RMA and would require
amendment to that Act.

Ancillary Claims

36. All Ngai Tahu ancillary claims will be included in the overall settlement. Most of them
relate to the loss of property by individuals or families, rather than Ngai Tahu as a
whole, but a few are'claims on behalf of tribal interests. The Crown has agreed to gift
the ancillary claims.redress which will go to individual beneficiaries - up to a limit of $1
million. Ancillary elaims redress which will go to tribal interests will be offset against the
settlement quantum. The settlement will establish a trust structure to receive properties
being transferred to individual beneficiaries and a. process to identify the beneficiaries
as quickly-as possible. A summary of the ancillary claims redress by region is:

¢ in“Kaikoura some reserves will be transferred to Ngai Tahu and others will be
transferred in fee simple to beneficiaries

e in Canterbury land will be returned at Waihora (Lake Ellesmere) and five fishing
reserves will be established

» in Arahura (West Coast) a number of properties will be transferred in fee simple to
beneficiaries and to Mawhera Incorporation; Mawhera will also receive approx. 58
acres of indigenous forest

 in Otago a number of sites, including land at Hawea and Wanaka will be transferred
to beneficiaries

e in Murihiku (Southland) three areas of land will be transferred to beneficiaries and
Matariki 1stand will be vested in Ngai Tahu
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37. There will be some variation from the Heads as far as specific sites are concerned, for
example where on the ground site inspections have shown a site to be inappropriate.
The revised redress does not pose any new policy or financial issues for the Crown.

SILNA (South Island Landiess Natives Act)

38. The settlement will cover three claims (Hawea/Wanaka; Whakapoai; Port Adventure/Toi
Toi) relating to land allocated under the South Island Landless Natives Act (SILNA).
The Crown will vest land in the descendants of the beneficial owners of land that was
allocated under the South Island Landless Natives Act 1906 but never transferred. A
number of the beneficial owners are not Ngai Tahu beneficiaries. As the effective value
of the Crown'’s interest in land allocated but never transferred is zero, land vested inthe
beneficial owners will not be offset against the Ngai Tahu quantum.

39. Redress for SILNA claims is essentially unchanged from that agreed in the Heads.

Specific sites
40. Redress will be provided for four sites of special significance to Ngai Tahu:
o Rarotoka (Centre Island) - freehold title gifted to Ngai Tahu, subject to a lease to the

Maritime Safety Authority covering a lighthouse. Fisheries management regime
established approximately 450-500 metres offshore

+ Whenua Hou (Codfish island} - Ngai Tahu to have a management advisory role
through a committee of the Southland Conservation Board with mutually agreed
access conditions for Ngai Tahu

e Crown Titi islands - freehold title gifted to-Ngai Tahu, Islands managed as a nature
reserve subject to the traditional rights of Rakiura Maori to take titi.

e Arahura Valley - legal but unformed roads along the river gifted to Ngai Tahu,
reserve covering catchment of the top third of the valley vested in Ngai Tahu

41. These redress proposals have been developed with no substantive deviation from the
Heads. However, discussions with Ngai Tahu on drafting have been difficult,
particularly in respect of the purposes of the reserves covering the Crown Titi Islands
and the Arahura Valley.

Relativity Mechanism

42, The settlement,includes a relativity clause on the basis that any top-up payments to
Ngai Tahu @are the same as those provided under the Waikato relativity clause.

43. At this stage it is likely that this provision will be agreed consistent with the Heads.

Ngai Tahu’s acknowledgements

44, A number of steps are essential to ensure that a feeling of completion and resolution
exist in the minds of claimants and the wider public. The following steps will be agreed
between the Crown and Ngai Tahu to ensure this sense of finality:

i. public acknowledgment (in both the Deed of Settlement and in settlement
legislation) that the settlement is fair, final and durable and that both parties have
acted honourably and reasonably in achieving the settlement.

ii. an ouster clause in settlement legislation preventing any court or tribunal from
inquiring into the claims settled, the validity of the settlement, or the adequacy of
the benefits provided under the settlement;
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ii. the removal of all resumptive memorials from the titles of land within the claim
boundaries;

iv. dismantling of all other protective mechanisms which operate for Ngai Tahu within
its claim area including its landbank and the Crown Forests Assets Act 1989;

v. ceasing payment of the annuity to Ngai Tahu ($20,000 per year) as provided under
the Maori Trust Boards Act 1955 ; and

vi. agreement to discontinue all proceedings before the courts and the Waitangi
Tribunal.

There is no change from the Heads on the majority of these issues. Ngai Tahu made a
commitment in the Heads that the settlement would be acknowledged as fair but are
now expressing a reluctance to repeat this acknowledgment in the Deed of Setllement.
Ngai Tahu claim that there will be serious problems selling the settlement to their
constituency if the Crown insists on an acknowledgment that the settlement is “fair”.
Ngai Tahu's view is that the judgement of whether or not the settlement s fair is best
left to history. Ngai Tahu has indicated that they would be prepared to consider
alternative wording.

Conditions and legislation

48.

47.

.The Deed of Settlement will be conditional on legislation-being passed by a majority of

the House satisfactory to the Crown. A similar provision was contained in the Waikato
settlement.

The settlement legislation will also provide\that no Order in Council will be made
bringing the seftlfement legisfation into-force unfess Ngai Tahu have provided a
statement in writing to the Crown that the legisfation is acceptable as enacted. The
Crown will request prior to introduction of the Bill that Ngai Tahu confirm in writing that if
the Bill is enacted in the form introduced, then the legislation is acceptable and Ngai
Tahu may not withhold their consent.

Process from here

Concluding negotiations anthe Deed

48.

Treaty negotiations. are dynamic and iterative processes as parties crystallise their
views on what constitutes an acceptable settlement. There is likely to be significant
time pressures as negotiations accelerate and the draft Deed of Settlement is being
concluded.. -While it is expected that there will be agreement between the Crown and
Ngai Tahu on all key policy issues by 11 April, further issues may well arise from the
detailed drafting To conclude the settlement, officials are likely to require regular
direction from Ministers. At some point officials will not be able to conclude the
negotiations within their mandate and Ministers will need to be directly involved in the
negotiations. Experience from the Ngai Tahu Heads suggests that a small group of
Ministers should be delegated authority to act in the Ngai Tahu negotiations. Previously
in the Ngai Tahu negotiations Cabinet authorised the Minister in Charge of Treaty of
Waitangi Negotiations to determine, in consultation with the Prime Minister and Minister
of Finance, matters within the parameters agreed by Cabinet which may arise in the
context of negotiations [CAB (96) M 19/21 refers]. It is proposed that this delegation be
confirmed in the context of concluding agreement on a Deed of Settlement. In practice
other Ministers have been involved by the Minister in Charge of Treaty of Waitangi
Negotiations as their portfolios are affected. It is proposed to continue this practice.
The final Deed will need by approved by Cabinet before it is signed by the Crown.
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Similarly, the final form of the settlement legislation will need to be approved by
Cabinet.

Ngai Tahu ratification of the Deed / introduction and passage of legislation

49. Ngai Tahu are currently proposing a 2%/, month ratification process, leaving a three

50.

month period for the introduction and passage of the settlement legislation through the
House before Ngai Tahu's annual hui-a-iwi. To achieve this timetable the legislation will
need to be drafted while Ngai Tahu is ratifying the Deed. This will require co-operation
from Parliamentary Counsel. The legislation will also require careful management
through the House, particutarly through the Select Committee process.

There is a serious risk that Ngai Tahu will not be able to fulfil its part of the commitment
to have the legislation before the House with a view to having it passed before the
annual hui-a-tau. it may well be that due to the demands of the ratification process

~ Ngai Tahu will not be able to commit the time required to the drafting of the legislation,

Financial Implications

51.

There are no financial implications arising directly from this submission. Any settlement
with Ngai Tahu will be charged to Vote: Treaty Negotiatioris:)Non-Departmental Other
Expense, multi year appropriation, “Historical Treaty of Waitangi Settlements”. The
multi year appropriation allows the Government to commit expenditure up to five years.
The appropriation 1995/96 - 1999/00 is $496 million.

Legislative Implications

52.

There are no legislative implications arising directly from this submission. However, a
Deed of Settlement will be conditional on the passage of legislation.

Consultation

53.

Land Information New Zealand has asked that its comments on the paper be
reproduced in their entitety. Their comments are as follows:

Land Information has had less than an hour to provide comment on the final paper.

The changes to the redress package include an increase from 36 to 54 mahinga kai sites for
which SAs.and or DoRs will be required, and an increase in the number of nohoanga sites
from 64 tc a maximum of 72. This extension of the scope of the Heads of Agreement will
enfail a significant increase in the work required to be undertaken by Land Information NZ
over an extremely limited period of time. Of particular concern is that until Ngai Tahu has
completed and notified its selection of sites, we are not even in a position to assess whether
it will in fact be possible to complete the work within the proposed timelines, notwithstanding
strenuous efforts. It is already evident that it will not be possible to complete the SAs and
DoRs by the 18 April when the draft Deed of Settlement is due to be completed.

Land Information NZ is aiso concerned that its obligations to produce SAs and DoRs for the
increased number of mahinga kai sites, together with general issue of managing Ngai Tahu's
expectations in the regard, has already significantly increased the level of risk to the Crown.
The risk to the Crown will further escalate if the negotiations relating to the SAs and
particularly all of the DoRs are not completed prior to settlement.

Land Information NZ notes the following additional points:

+ not all rivers and lakes are Crown-owned. Moreover, even where there is Crown ownership
of a riverbed, it may related only to part of that riverbed. The Deeds of Recognition will need
to reflect the fact that the Crown can only offer kaitiaki or manawhenua recognition in respect
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of areas owned by the Crown. This excludes those parts of riverbeds where the Crown has
previously vielded ad medium filium rights.

+ specific reference to hydro-electricity easements as explicit contractual obligations of the
Crown to ECNZ is required in item 1 of the Annex.

e a'fair or ‘equitable’ distribution must take into account the size of each runanga area, the
number of people in it and, last but not least, the significance and importance of the sites.

Given that there are significant risks to the Crown associated with the work that is required to
be done by Land Information NZ for the Deed of Settlement, it would be appropriate to
include the Minister of Lands in the group of Ministers authorised to decide matters that may
arise in the context of negotiations and which fall within the parameters agreed by Cabinet.

54, This submission has been prepared in consultation with Treasury, Crown Law Office,
Department of Prime Minister and Cabinet, Department of Conservation,) Land
Information New Zealand and the Ministry for the Environment.

Recommendations

55. It is recommended that you:

a. note that on 18 December Cabinet endorsed the Heads of Agreement signed by
the Crown and Te Runanga o Ngai Tahu on 5 October 1996 [CAB(86) M 49/11
refers];

Timetable and process

b. note that it is proposed to follow the key steps and timetable outlined below to
conclude the Ngai Tahu settlement:

Date Task
18 Aprif 1997 draft Deed of Settlement complete
21 April draft Deed of Settlement agreed to by Crown and Ngai

Tahu principals

25 April - 5 July Ngai Tahu ratification of seftlement

18 June or 16 July | Deed signed

22 July settlement legislation introduced to the House
31 October legislation passed

10 November | Crown and Ngai Tahu to confirm legislation
1997

31 January 1999 settlement implementation complete

Settlement package

c. note that we expect the draft Deed of Settlement will be largely consistent with the
Heads of Agreement;

d. note that the settlement will be a full and final settlement of all Ngai Tahu's
historical claims relating to land, water, minerals and other resources;

e. note that a question has arisen over whether Wai 158 concerning Southland
indigenous forests should be covered by the settlement of Ngai Tahu's historical
claims, or by the Ministry of Forestry as a contemporary issue;
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f. note that the Crown acknowledgments are unchanged from that agreed to in the
Heads and that the apology is of a form similar to that used in previous
settlements with Walkato and Whakatohea;

g. note that at this stage the details of the following redress have been agreed
largely in accordance with the Heads:

i. Deferred Selection 'Process (DSPY);
i. Greenstone, Elfin bay and Routeburn high country stations;
ii. SILNA claims (South Island Landless Natives Act)
iv. relativity clause;
Commercial assets

h. note that Ngai Tahu and the Crown are yet to agree on the “agreed parts of
Timberlands West Coast” which will be included in the settlement;

i. note that Ngai Tahu has raised issues in respect of the Right-of First Refusal
(RFR) which contradict the principles of the Heads, but that officials are continuing
discussions with Ngai Tahu to establish the process of the RFR without moving
substantially beyond the principles established by the Heads;

Mahinga kai

- note that Ngai Tahu and the Crown are yet to! agree on the “agreed parts of
Timberlands West Coast” which will be included in the Deferred Selection
process; :

k.  note that the key departures from the Heads are in mahinga kai redress (see
Annex 1) and were agreed to by the'Minister in Charge of Treaty of Waitangi
Negotiations in consultation with: the Ministers of Conservation, Environment and
Lands, subject to Cabinet approval;

l. agree to the extended mahinga’kai redress set out in Annex 1 to this paper;

m. note that there is a substantial amount of work left to identify the specific mahinga
kai sites, but that the complete Deed of Settlement will contain all this information
and will need to be ratified by Cabinet;

n. note that there.is a fundamental difference between the Crown and Ngai Tahu
over whether. the Minister of Conservation should retain the discretion for
triggeririg the tendering process which will result in Ngai Tahu receiving 10% of
tendered-coastal space;

ancillary cfaims

o0, «__note that for the ancillary claims there will be some variation from the Heads of
Agreement as far as specific sites are concerned, but that the revised redress
does not raise any new policy or financial issues for the Crown;

specific sites

p.  note that redress proposals for Rarotoka, Whenua Hou, Crown Titi Islands and
the Arahura Valley have been agreed consistent with the Heads of Agreement but
that drafting has been contentious in respect of the purposes of the reserves
covering the Crown Titi Islands and the Arahura Valley;

Ngai Tahu acknowledgments

q. hote that the majority of the acknowledgments to be made by Ngai Tahu have
been agreed consistent with the Heads of Agreement, but that Ngai Tahu has
reservations about acknowledging the settlement as fair;
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i,

Settlement legislation

r. note that the Deed of Settlement will be conditional on legislation being passed by
a majority of the House satisfactory to the Crown and that a similar provision was
contained in the Waikato settlement;

s.  note that the settiement legislation will not come into force unless Ngai Tahu have
provided a statement in writing to the Crown that the legislation is acceptable as
enacted. The Crown will request prior to introduction of the Bill that Ngai Tahu
confirm in writing that if the Bill is enacted in the form introduced, then the
legislation is acceptable and Ngai Tahu may not withhold their consent;

t. hote that as negotiations accelerate officials will need to seek regular direction
from Ministers and ministerial involvement in the negotiations;

Authority to act

u. confirm Cabinet's previous authorisation of the Minister in Charge of Treaty of
Waitangi Negotiations to determine, in consultation with the Prime Minister and
Minister of Finance, matters within the parameters agreed by Cabinet which may
arise in the context of negotiations [CAB (96) M 19/21 refers);

V. agree that other Ministers also be consulted by the Ministerin Charge of Treaty of
Waitangi Negotiations as required;

Land Information New Zealand recommendations

w.  note that extending the scope of the Deed of Settlement beyond what has been
provided in the Heads of Agreement has exposed the Crown 1o additional risk
especially in terms of the tight timeframes for negotiation and completion of
documentation of SAs and DoRs; and

X agree that the Minister of Lands be ‘added to the group of Ministers in
recommendation (u) above.

pu
Douglas Graham
Minister in Charge of Treaty of Waitangi Negotiations
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Annex 1 : Changes to mahinga kai redress

Heads of Agreement

Proposed change

Statutory Acknowledgements (SA) and
Deeds of Recognition (DoR) offered over
Crown-owned land only (in the case of
water bodies, the beds only)

SAs and DoRs to cover entire lakes, rivers and wetlands
with an explicit statement that they do not confer any
property rights or commercial rights or interfere with
existing third party rights {e.g. public access, existing
concessions and easements, and rights to apply for
renewal). Management input for Ngai Tahu under DoRs
will be restricted to Crown-owned land only.

Ngai Tahu must choose between a SA or
DoR for 10 wetlands, 13 lakebeds, and 10
specific sites. Ngai Tahu may have DoRs
over 3 riverbeds.

* The SA will now authorise the DoR andboth
instruments will be offered together,

» Ngai Tahu may choose the sites where it wishes to have
a DoR as well as a SA.

» “Basket approach” - SAs and DoRs will be available for
up to 18 wetlands, 18 rivers.and 18 lakes so that there
may be one for each Runanga (in response to Ngai
Tahu's wish to distribute redress across each of its
Papatipu Runanga)/Ngai Tahu may reallocate the sites
amongst runanga provided they are relatively evenly
distributed.

For sites covered by an SA, the Crown will
acknowledge that Ngai Tahu has standing
greater than the public generally under
8274 of the Resource Management Act
(RMA), and is a person directly affected
under section 14 and 20(1) of the Historic
Places Act,

The SA will'also acknowledge that the Crown considers
that, in respect of sites covered by an SA, Ngai Tahu is
likely.to be a person directly affected for the purposes of
sections 93 and 94 of the RMA (relating to the notification
of.and consultation on consent applications). There is no
need to amend the RMA.

No mention of registering SAs or DoRs on
local authority plans,

Settlement legislation will direct local authorities to record
SAs in their regions on plans {to ensure they are fully
aware that sites are covered by SAs) and to have regard to
the SAs in forming opinions under the relevant sections of
the RMA,

For 10 wahi tapu sites'"Ngai Tahu may
choose between either fee simple title with
management solely by the Crown, or no
ownership interest but with restricted
managementinput.

There will be provision for Ngai Tahu values to be taken
into account in the management of land {o be vested in fee
simple title in Ngai Tahu subject to protective mechanisms.
Options include the vested land being declared protected
private land in perpetuity (which provides for the Crown to
consult Ngai Tahu on management), or through the
development of the Department of Conservation protocols.

Ngai Tahu have a statutory advisor role
over 15 of 36 wahi tapu sites,

Ngai Tahu have a Statutory Advisor role over all 36 sites.

Up to 64 nohoanga (campsite) entitlements
over 13 lakes and 19 rivers.?

» Ngai Tahu will be offered up to four nohoanga
entitlements per runanga (i.e. a total of 72 entittlements).

=2 nohoanga entitlements will be granted only on Crown owned land and not in respect of National
Park land, esplanade reserves, marginal strips and scientific and nature reserves;
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Nohoanga entitlements must be renewed
every five years

Ngai Tahu may allocate the sites differently amongst
runanga provided they are relatively evenly distributed.

s The nohoanga entitlements may be situated on Crown
owned land (with the same restrictions as before) beside
any lakes or rivers Ngai Tahu may nominate within their
rohe, and agreed to by the Crown.

« 10 year renewal period

DOC protocols not enforceable

Under the settlement legislation the protocols will be
enforceable by means of public law remedies only (i.e. not
damages). A breach of the protocols would not constitute
a breach of the Deed of Settlement.
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